


VI.	 CONSTITIITIONAL LAW AND NATIVE 
AMERICAN PROPERTI RIGHTS 

In many areas of the United States, and especiall\~ i:-~ :"_:::1. ".-estern states as Nevada, 
California, Alaska, Arizona, and New Mexico, large ';l=:~::' == ~,_:-_-=- -~~-~ 5eized (or are now be­
ing seized) by the federal government in defiance of ordinc.~-:,~ __ ~-O':uirements==:-.:,:,--=~:-=,-=:-,_=­
relating to due process and just compensation. 111is process of ille62.l:'<~ :20:-:=-:1; \ative 
American land is extremely significant for several reasons: first, because \ative Americans 
are poverty-stricken today for one reason only - their lands (with accompanying natural re­
sources) have been taken from them; and, second, because defiance of the constitution by 
federal officials in matters relating to Indians helps to weaken the constitutional protec­
tions of all United States citizens. 

111e 'O'odham People of sourthern Arizona are not unique in that their legitimate claim to 
all federally-held lands in their fonner territory is based upon the sanle set of legal argu­
ments as would apply to Nevada ~ative groups, California Indians, and several other tribes. 
All of these peoples were, presumably, protected by the spirit of the Treaty of Guadalupe 
Hidalgo or the Papago-Apache Treaty, both with identical clauses as cited earlier. The only 
fundamental difference between the 'O'odham and certain other tribes in the region is that 
the 'O'odham case is stronger because they were closely associated with r1exicans and were 
clearly recognized by Mexican officials as having the status of Mexican subjects (whether the 
'O'odhanl thought of themselves in that manner or not) . 

A. TIlE FUNDAJ'vlE:\'TAL QUESTION 

The basic question involved in the matter of 'O'odham and other Indian property rights is 
this: can the federal government seize and hold property, belonging to subjects of the United 
States, solely by means of force, without compensation or negotiation? 

The Supreme Court ,vould seem to have answered this question on several occasions, as when 
in Uv~Ltcd Stat(Y~ v. Vow (1958) it held that the Federal government can acquire property in 
two ways, by condemnation and physical seizure followed by formal proceedings, but that "W1..c 
.to .the. )YWpeJt.tlj pM-6v., .to .thc GOVeJtwnCM ovtllj whcVl .thc OWVleJt Jtce-uvv., e-ornpcVlM;UOVl•... or when 
the compensation is deposited into court . ... "; and, furthermore, a lapse of time between 
seizure and compensation does not provide the government with "title" - it merely serves as a 
period during which the "Government's obligation to pay interest accrues".18 

The Fifth Amendment to the Constitution of the United States, adopted in 1791, states: 

No person shall .... be deprived of life, liberty, or property without due pro­
cess of law; nor shall private property be taken for public use without just 
compensation. 

Thus, the Constitution, the "supreme law of the land", expressly prohibits the seizure of 
private property without due process of law. This is, the Federal government cannot acquire 
private property without negotiating a contract, or a treaty of cession, wherein just compen­
sation is agreed upon, except by recourse to the courts, (and even here just compensation 
must be provided for). The one exception to this rule is that in times of great emergency, 
or under blanket congressional statLltes, the government can seize property so long as some 
kind of "due process" is subsequently provided for. 111is subj ect will be explored more fully 
below. 

Ordinarily, however, it is totally impossible for the Federal governnlent to acquire pri ­
vate property by simple seizure - it is an illegal, unconstitutional action which no law of 
Congress can alter - only a new amendment to the Constitution could make it possible for the 
Federal government to acquire private property by means of seizure alone. 

In the famous case of MaJtbUltlj v. Madi-6oVl (1803) Chief Justice John Marshall said, on be­
half of the Supreme Court: 
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The weight of evidence ,vould seem to indicate that tribes, even during the nineteenth 
=entury, ,vere subject to the protection of the Constitution as inhabitants of the territory of 
~je United States. 

When it was to its advantage the United States atway~ maintained that tribes 'vithin the 
external boundaries of the United States ,vere subject to the jurisdiction of the Federal 
government. For example, in the case of Ch~oQ~~ N~on v. G~o~gia (183l), the Supreme Cour~, 

;:c't John Marshall, v. G~o~gia (183l), noted that 

The Indian territory is admitted to compose a part of the United States. In all 
our maps, geographical treatises, histories, and lffivs, it is so considered .... 
They are considered as within the jurisdictional limits of the United States, 
subject to many of those restraints which are imposed upon our own citizens . ... 
They and their country are considered by foreign nations, as well as by ourselves, 
as being so completely under the sovereignty and dOlninion of the United States 
that any attempt to acquire their lands ....would be considered by all as an invasion 
of our territory and an act of hostility.26 

In Unit~d Stat~~ v. Rog~~6 (1846) the court stated that 

we think it too firmly and clearly established to admit of dispute, that the Indian 
tribes residing within the territorial limits of the United States are subject to 
their authority .... 27 

Caleb Cushing, Attorney General of the United States asserted in 1856 that 

the silnple truth is plain, that the Indians are the subjects of the United
 
States .... The Indians are not foreigners, and they are in our alleQiance .... 28
 

One more example should suffice: In 1886 the Supreme Court, in Unit~d Stat~6 v. Kagama, held 
that 

these Indians are within the geographical limits of the United States. The
 
soil and people within these limits are under the political control of the
 
Government of the United States, or of the States of the Union. 29
 

Thus it is an established fact that the tribes within the United States were regarded as being 
~olitically a pa'tt of the United States. In fact, the Supreme Court, in MacQ~y v. Coxe (185S), 
jeld that 

in some respects (the Indian Nations) bear the same relation to the federal
 
government as a territory did in its second grade of goverrunent, under the
 
ordinance of 1787 .... The principal difference consists in the fact that the
 
Cherokees enact their own laws ....This, however, is no reason why the laws
 
and proceedings of the Cherokee territolj, so far as relates to rights
 
claimed under them, should not be placed upon the same footing as other
 
territories in the Union. It is not a foreign, but a domestic territory,
 
- a territory which originated under our constitution and laws .... The
 
Cherokee country, we think, may be considered a territory of the United
 
States, within the act of 1812. In no respect can it be considered a
 
foreign State or territory, as it is within our jurisdiction and subject
 
to our laws. 3D
 

~o'v, a fund~nental question arises: Does the Constitution apply to persons residing in ter­
ritories of the United States? Let us allow Chief Justice Roger Taney to answer this question, 
as he did in V~~d Scott v. Sanno~d (1856): 

And when the Territory becomes a part of the United States, the Federal
 
Government enters into possession in the character impressed upon it
 
by those who created it. It enters upon it with its powers over the
 
citizen strictly defined, and limited by the Constitution, from which
 
it derives its own existence, and by virtue of which alone it continues
 
to exist and act as a Government and sovereignty. It has no power of
 
any kind beyond it; and it cannot, when it enters a Territory of the
 
United States, put off its character, and assume discretionary or despotic
 
powers which the Constitution has denied it ... .The Territory being a
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part of the United States, the Government and the Cl tlZen both enter it cmder 
the	 authority of the Constitution .... and the Federal Government can exercise 
no power over his person or property, beyond what that instrument confers, nor 
lawfully deny any right which it has reserved .... 31 

Two things should be especially noted here: (1) the previously cited decision establish­
ed Indian tribal regions as "territories" to which the above doctrine must apply, and the 
western United States was all a part of organized territories or states when the V~ed S~ott 
decision was rendered. Thus, in the 1850's, the powers of the Federal government were held to 
be limited by the Constitution both in Indian territories (by implication) and in western 
territories. And while the V~ed S~ott decision referred specifically to the rights of citi ­
zens v~ a v~ the Federal government, this does not affect our argument since the Fifth 
Amendment protects the rights of all "persons" and not merely "citizens". 

Now it is true that the Supreme Court has on occasion been uncertain as to when a territo­
ry became "part of" the United States, but these instances (the "Insular Cases") have arisen 
only in connection with overseas areas whose future relationship with the United States was 
uncertain. 32 Their significance as regards the "incorporation" of Indian tribes is nil since 
the same court found in R~mUb~en v. U~ted stat~ (1905) that Alaska had been sufficiently 
incorporated into the United States so that the Constitution was applicable in that distant 
region. Furthermore, in Reid v. Cove~t and Ki~etta v. K~ueg~ (1957) the court held that 

no agreement with a foreign nation can confer power on the Congress, or on any 
other branch of the government, which is free from the restraints of the 
Constitution. 33 

This latter doctrine has broad significance because it implies, as did the V~ed S~ott decision 
of a hundred years earlier, that the Federal government's actions must always and eveI)~here 

be subject to constitutional limitations (except perhaps during a grave national crisis). 

It should also be stressed that the above languages from Ki~e,t£a v. K~ueg~ is of vital 
significance to the 'O'odham and other former "Mexican" Indians. The Treaty of Guadalupe 
Hidalgo and the Papago-Apache Treaty of 1853 could not have conferred power on the Congress or 
Executive Branch "free from the restraints of the Constitution". Thus whatever the United 
did in the 'O'odham region had to (legally) meet constitutional requirements. 

To summarize the above, it is clear that the Supreme Court has generally regarded domestic 
Indian tribes as "incorporated" into the United States, that territories "incorporated" into 
the United States are subject to the Constitution, and that the Federal goverllffient is, except 
in time of great emergency, limited to constitutionally-sanctioned powers. 34 

In addition to the above arguments, however, it is possible to cite cases which illustrate 
a specific constitutional limitation upon the Federal government in its dealings with Indian 
tribes. Chief Justice Fuller in the case of Stephe~ v. Che~oQee Nation (1899) stated that 
Congress possesses "plenary power of legislation" in regard to Indian tribes "subject only to 
the Constitution of the United States". In other words, as Felix Cohen notes, Congressional 
power over Indians is limited by the Bill of Rights (and, therefore specifically by the Fifth 
Amendment) .35 And it should be noted that the Stephe~ decision was rendered at a time when a 
majority of Indians were not regarded as citizens but merely as subjects of the United States. 

In the case of U.S. v. KLamath and Modo~ T~b~ 06 India~ the Supreme Court (1937) 
specifically asserted that 

while the United States has power to control illld manage the affairs of its Indians 
wards in good faith for their welfare, that power is subject to constitutional 
limitations, and does not enable the United States without paying just compensation 
therefore to appro~riate lands of an Indian tribe to its rnvn use or to hand them 
over to others .... 6 

E.	 CONSTITUTIONAL LIMITATIONS UPON THE FEDERAL GOVERNMENT IN 
REGARDS TO PRIVATE PROPERIT 

The question of the applicability of the Fifth Amendment to Illdian property does not rise 
or fall solely on the basis of the argument that Indians were, and are, protected by the 
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=::';lstitution. As asserted in ,\!cuLbu/uj v. Mafuon, the Federal government is itself limited by 
-=~,~Lt document, regardless '.'ii th l\hom it deals wi thin its sovereign terri tory. Justice Stephen 
:.:':eld remarked aptly in PoUoLl2 1/. FCUU11I2/L'6 Loan & TILlU>:t Co. (1895), "If the provisions of the 
=Jnstitution can be set aside by an act of Congress, where is the course of usurpation to 
-:'nd?37 

More specifically in relation to property rights, Justice Samuel Chase held in Ca£dvr. 
Bu.11. (1798), that "a law that takes property from A and gives it to B" cannot "be con­

sidered a rightful exercise of legislative authority".38 In 1829 justice Story said, "We know
J= no case in which a legislative act to transfer the property of A to B without his consent 
:1as ever been held a constitutional exercise of legislative power in any State of the Union". 
:)9 In Loan AMOC;.~aO!l v. Tope./w. (1875) the court held that "No court ....would hesitate to 
::leclare void a statute which .... should enact that the homestead now owned by A should no long­
"'1' be his, but should henceforth be the property of B".40 In Vav;'d;,on v. Ne.w OUe.an6 the 
JDurt held that the above procedure would violate the due process clause of the Fifth Amend­
:lent, and in the S-<-nI2-<-ng Fund CCU,e6 (1879) this became an accepted doctrine. 

The United States cannot any more than a State interfere with private rights,
 
except for legitimate governmental purposes. They are not included within
 
the Constitutional prohibition which prevents States from impairing the
 
obligation of contracts, but equally with the States they are prohibited from
 
depriving persons or corporations of property without due process of law.... 41
 

It should be pointed out here that the Federal government has in fact seized private 
?roperty, both of citizens and aliens, during times of great national emergency. This has 
been done primarily under the "war powers" of the government and ordinarily the property has 
:lerely been "managed" by the Federal authorities during the period of crisis. Subsequently, 
the property has usually been restored to its owners except where it has been consumed, or 
is not restorable for reasons of grave national interest. TIle Supreme Court has never really 
::lefined the limits to this federal power of seizure but, in any case, it is dependent upon a 
~ational emergency (a war, in particular) which is of such a grave nature as to justify actions 
;,nich are normally prohibited. In the case of the 'O'odham, no war or national emergency can 
be demonstrated at the time of "taking" and, in fact, the 'O'odham were military allies of the 
United States. 

In any case, some form of due process and just compensation must be provided for, except 
in the case of "enemy aliens" (as previously defined). In Soude. IH:tvr.nwona£e. , E:tc. v. 
RogVL6 (1958) the court, with no dissent, noted that: 

Past decisions of this Court emphasize that this summary power (of the government) 
to seize property which is believed to be enemy-owned is rescued from constitutional 
invalidity under the Due Process and Just Compensation clauses of the Fifth Amend­
ment only by those provisions of the (Trading with the Enemy) Act which afford a 
non-enemy claimant a later judicial hearing as to the propriety of the seizure. 42 

This case illustrates the limitations upon the Federal power of seizure imposed by the 
Constitution, even during time of war. If such strong Fifth Amendment protections are ap­
plicable to non-enemy and non-resident aliens, they must apply even more strongly to Indian 
subjects of the United States. 

In spite of the above cases cited to show that the Federal government cannot simply seize 
Indian property, there still remains a thorny issue. It is alleged by some that the Federal 
government under its "inherent" (extra-constitutional) power of "eminent domain" can, in 
essence, seize property at will ~long as there is an assumption that just compensation will 
someday be provided. For example, in the case of U.S. v. K£.ama:th and Moadoc Ttibe6 (1937) 
the Supreme Court states: 

while the United States has power to control and manage the affairs of its
 
Indian wards .... that power is subject to constitutional limitations, and
 
does not enable the United States without paying just compensation therefor
 
to appropriate lands .... The established rule is that the taking of property
 
by the United States in the exertion of its powe~ of eminent domain implies
 
a promise to pay just compensation .... 43
 

What the Court seems to be saying is that the implied promise to pay just compensation 
~akes a Federal act of seizure legal even if the Federal government, in fact, had no intention 
of paying just compensation at the actual time of seizure. 
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_,. s. v. Vow (1958), as noted earlier, states that "title to the property passes to the 
~=.'o-:·L"ent only when the owner receives compensation .... ". A lapse of time does not provide 
-::~.o- gO\'ernrnent with title but merely serves as a period during which the "Government's 
==::'igation to pay interest accrues".44 

At the very least, then, we can say that the lands of the 'O'odham, although seized in 
=art after 1853, remain under 'O'odham o\vnership until just compensation is received (includ­
~ng interest, et cetera). This would mean, however, that the Federal government has been 
holding, using, and giving away 'O'odham - owned lands for more than a century. Can this 
naked type of seizure be considered to be within the "legitimate" power of "eminent domain" 
of the Federal government? In the cases of G~~~e6efdt v. McG~ath and H~~ad~ v. 
ShaughYl~~tj (1951-52) the court held that the property of "friendly aliens" is protected 
against "confiscation" by the Fifth .AJ11.endment. 215 Certainly this doctrine would apply to 
Indians, especially friendly tribes. We should also note that "due process" is also required 
by the Fifth Amendment. What "due process" can be cited in relation to the seizure of 'O'odham 
lands? None, whatsoever. 

To understand more clearly the legal issues involved let us set up a theoretical case. 
Suppose, for example, that by some means Communists were able to gain enough influence with 
the Congress and Executive Branch so that the following was done: 

(1) General Land offices were opened once again in Arizona. 

(2) 75% of the land base of southern Arizona and most of the water and mineral
 
resources were declared to be the property of the United States.
 

(3) the whites, blacks and other persons of southern Arizona were forced from
 
their homes and confined to small reservations.
 

(4) Russian Communists were allowed to corne in and occupy the 75% or more of
 
the land base seized, along with the bulk of the water.
 

(5) the mineral resources of the area were assigned to Russian mining enter­

prises for their exploitation.
 

(6) the Russian language was made the sole legal language of Arizona. 

(7) the non-Russians were denied the right to vote, hold office, or to
 
testify in court against Russians, et cetera.
 

This might sound far-fetched, but it is exactly what happened in the 1860's-1880's. The 
'O'odham and other Native groups, although citizens of Mexico and "citizens-elect" of the 
United States, were deprived of more than 75% of their lands (100% in many cases), lnost of 
their water, all of their minerals, and were denied the right to vote, hold office, or to 
defend themselves in court. Their languages were made non-legal and an alien people were 
aided in every conceivable way by the Federal government. 

In any case, if the Federal government seized three-fourths of southern Arizona in order 
to give the seized property to Russian Communist settlers, without any "due process", would 
that be an exercise of "eminent domain"? Would such seizure be made legal if, at some 
future undisclosed date (perhaps a century later) the Congress allowed the descendents of the 
dispossessed to sue in an "Arizona Claims Commission" for token cash compensation, with no 
interest or payment for damages allowed? 

Isn't it perfectly clear, then, that the seizure of 'O'odham land was nothing but naked 
confiscation without even the pretense of "due process"? The doctine of "eminent domain" 
must be related to some limited, fairly specific, and "reasonable" interest of the Federal 
government. In no wa can the naked seizure of an entire country be covered b the idea of 
"eminent domain" since if we allow t at doctrine to prevail we make the idea of constitutional 
limitations upon government mere verbage without substance. 

F. RECOGNITION OF INDIA1\J PROPERTY RIGHTS 

~Vhether or not one wishes to appl)' Fifth Amendment protection to Indian property, it is 

1 5 



absolutely certain that the Federal government has (1) generally viewed tribal possessory 
rights as valid, and (2) ordinarily quieted Indian claims by negotiation and purchase. 
Prior to the establishment of the United States, Great Britain and the British colonial 
governments purchased land from Indians, thereby recognizing native title as valid and trans­
ferable. From 1789 on, the United States pursued the same policy except in regards to a few 
regions in the Far West. 

In the case of Jo/WhOYl aYld G'ta!1cun',) L~6e.e. v. MdYttoM1 (1823) the Supreme Court, in John 
Glarshall's words, held that "discovery" gave the exclusive title to the land of the United 
States, while the Indians \,ere admitted 

to be the rightful occupants of the soil, with a legal as well as just claim 
to retain possession of it, and to use it according to their own discretion .... 
The Indian iru1abitill1ts are .... to be protected, indeed, while in peace, in the 
possession of their lands, but to be deemed incapable of transferring the 
absolute title to others (except to the United States). 

This swne doctrine was reiterated in the case of C!1eJLOQe.e. NatioYl v. Geo'lgia (1831). 

the Indians are acknowledged to have an unquestionable, and heretofore
 
unquestioned, right to the lands which they occupy, until that right shall
 
be extinguished by a voluntary cession to our government .... 46
 

The same court further stated in WOfICv)tM v. Ge.ofIg-<-a (1832) that the Indian tribes 

had always been considered as distinct, inde12endent political communities,
47retaining their original natural rights ....

In Holde.Yl v. Joy (1872) the court declared: 

Beyond doubt the 01erokees were the Owners and occupants of the territory 
where they resided before the first approach of civilized man to the western 
continent, deriving their title, as they claimed, from the Great Spirit, to 
whom the whole earth belongs, and they were unquestionably the sole and 
exclusive masters of the territory, and claimed the right to govern themselves 
by their own 1m,s, usages, and customs .... Enough has already been remarked to 
show that the lands conveyed to the United States by the treaty were held by 
the Cherokees under their original title, acquired by immemorial possession, 
commencing ages before the New World was b10\Vll to civilized man. Unmistakably 
their title was absolute, subject only to the preemption right of purchase 
acquired by the United States as the successors of Great Britain.... 48 

In the case of U.S. v. S!1o/.,!10Yle. TfIibe. (1937) the Supreme Court held that: 

Grants of land subject to the Indian title by the United States, which had
 
only the naked fee, would transfer no beneficial interest ....The right of
 
perpetual and exclusive occupancy of the land is not less valuable than
 
full title in fee ....Subject to the conditions imposed by the treaty (of
 
1886), the Shoshone Tribe had the right that has always been understood,
 
possessors of the soil from time immemorial. 49
 

Thus it is clear that during the period when whites Here settling in Arizona, Nevada 
and other regions the Supreme Court held that Indian title, based upon immemorial occupancy, 
was valid, and that it could not be quieted except by legal procedures. The Congress and 
Executive Branch during the same period also recognized Indian claims, as during the 1860's 
when they sought to gain permission from tJ1e Indians for construction of a railroad across 
the Nevada-Utah-\Vyoming region. 50 Futherrnore, when Congress in 1891 established a court of 
private claims to investigate land claims in "Mexican Cession" regions, the following 
principle was laid down: 

No claim shall be allowed that shall interfere with or overthrow any just 
and unextinguished Indian title or right to any land or place. sl 

This was legally necessary because, in addition to the several Supreme Court decisions, the 
Attorney General had asserted (1888) that "it was and is a well-known usage of the Government 
not to sell lands until the Indian title of occupancy should be extinguished.... 52 
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Now it is true that rulings (at the administrative level) have occasionally contradicted 
the above, as when the Attorney General asserted C19~4) that 

the Indian possession has always been recognized as complete and exclusive until 
terminated by conquest or treaty, or by the exercise of that plenary power of 
guardianship to dispose of tribal property of the Nation's wards without their 
consent. 53 

The ability to dispose of Indian property is, hOl,ever, subject to constitutional limitations. 
The Supreme Court ruled in United St~~s v. C~eeQ NCvGcol1 (1935) that the above plenary power 
does 

not enable the United States to give the tribal lands to others, or to appropriate 
them to its own purposes, without rendering, or assuming an obligation to render, 
just compensation for them; for that "would not be an exercise of guardianship, 
but an act of confiscation. 54 

It should be noted that this decision .,ould appear to be immediately applicable to tribal 
property rights of the 'O'odham where the United States did indeed confiscate without pro­
viding for just compensation. 

The above reasoning was reaffirmed by the Supreme Court in Chirr~ua Indiana v. United 
Stat~ (1937) as follows: 

Our decisions, in previous cases, while recognIzIng that the goverr~ent has 
power to control and manage the property and affairs of its Indian wards in good 
faith for their welfare, show that this power is subject to constitutional 
limitations and does not enable the government to give the lands of one tribe 
or band to another, or to deal with them as its own?5 

In 1938 an Executive Branch ruling stated that "it is fundamental that tribal assets cannot 
be dis~osed of by the United States without the consent of the tribe or without compensa­
tion" .56 

Felix Cohen (1945) sums up his appraisal of Indian property rights by asserting that 

while Congress has broad powers over tribal lands, the United States does not
 
have complete immunity from liability for the actions of Congress. If Con­

gress takes tribal land from the Indians without either their consent or the
 
payment of compensation, the United States is liable under the Fifth Amend­

ment of the United States Constitution for the payment of just compensation,
 
which must include payment for the minerals and timber. 57
 

Futhermore, Cohen states that "a realistic analysis" of Indian claims cases "suggests that the 
only clear distinction between 'Indian title' and 'fee simple title' lies in the fact that 
Indian lands are subject to statutory restrictions upon alienation". 58 

Before proceeding, however, it is necessary to examine a Supreme Court decision which, in 
effect, repudiates Cohen's analysis and the cases cited above, Tee-Hit-Ton Indiana v. United 
State-6 (1954- 55). My. Justice Reed, speaking for the maj ority, states: 

lVhere Congress by treaty or other agreement has declared that thereafter
 
Indians were to hold the lands permanently, compensation must be paid for
 
subsequent taking ....There is no particular form for congressional recogni­

tion of Indian rights of peTIlanent occupancy. It may be established in a
 
variety of ways but there must be the definite intention by congressional
 
action or authority to accord legal rights, not merely permissive occupa­

tion.
 

"Indian title" was 

mere possession not specifically recognized as ownership by Congress. After
 
conquest they were permitted to occupy portions of territory over which
 
they had previously exercised "sovereignty," as we use that term. This is
 
not a property right but amounts to a right of occupancy which the sovereign
 
grants and protects against intrusion by third parties but which right of
 
occupancy may be terminated and such lands fully disposed of by the
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sovereign itself without any legally enforceable obligation to compensate 
the Indians. 59 

Before examining this extra-constitutional decision further, it is proper to point out that 
Justices Douglas and Frankfurter and Chief Justice Warren dissented on the specific grounds 
t':1at, in the Te-e--Hd-Tol1 case, the Indian's right of occupancy was clearly guaranteed by the 
'Jrganic Act for Alaska (1884) and by the language of the debates in Congress at the time the 
latter was enacted into law. The court majority, therefore, was obviously inclined to set 
aside aboriginal property rights ~e-g~dfeh~ of a specific act of Congress to the contrary. 

The Reed decision is disturbing not merely because it is a classic example of "legis­
=-ating" by the court but also because of the quoting of previous court decisions out of 
context and the ignoring of others. For example, he states that "no case in this Court has 
e\-er held that taking of Indian title or use by Congress required compensation", and the rule 
:3 asserted that "the taking by the United States of unrecognized Indian title is not com­
~ensable under the Fifth Amendment". These statements conveniently overlook many earlier 
cases and ignore the language of the Fifth Amendment itself. Furthermore, how does one define 
the difference between "recognized" title and "unrecognized" title if the court is willing 
to ignore the language of a specific act of Congress (the Alaska Organic Act)? 

lVhat is the basis of Mr. Reed's opinion? He hOlds that "discovery and conquest gave the 
conquerors sovereignty over and ownership of the lands thus obtained", citing Joh~ol1 v . 
.'::..II1:to~h to the effect that "discovery gave an exclusive right to extinguish the Indian title 
of occupancy, either by purchase or by conquest". Of course, the latter decision (see above) 
is taken out of context and actually states (in relation to British-American actions along the 
Atlantic Seaboard) that the particular European or European-American sovereign acquires only 
the exclusive right to acquire Indian lands, he does not automatically acquire the title to 
tr_e soil itself. The latter must be acquired by purchase or, if a "just war" is involved, by 
right of conquest. (In fact, however, Indians were almost always paid for their land even 
after having been defeated in a war). 

Mr. Reed, therefore, introduces a totally new doctrine into the court, a doctrine 
previously held by only the most anti-Indian frontier whites: upon the acquisition of a new 
territory the United States acquires complete ownership of the soil and complete title to 
the use of the soil, in addition to sovereignty. The native inhabitants of the region, 
ivhether voluntarily coming under the jurisdiction of the United States or not, lose any and 
all interest in their real property. Subsequently, they can acquire an interest in real 
property solely by a specific grant from Congress who alone possesses the right to authorize 
the disposal of "government property". 

This doctrine clearly repudiates over three hundred years of British, Dutch, Spanish, 
~~xican, French and United States practice in the Americas, upsets the Supreme Court decisions 
cited earlier, and makes a mockery of the treaties, acts of Congress, and speeches of 
government officials relating to the subject. It asserts in effect, that the Congress, in 
appropriating funds specifically to quiet Indian claims to real property, does not know what 
it is doing, and that, in fact, such actions are a "matter of grace" and not of "legal lia­
bility". This point of view reduces Congress to the role of adopting legalistic language 
over the years merely as a subterfuge for fooling Indians or as the result of a profound 
ignorance. 

Can native title be reduced to mere trespass upon the property of the United States? The 
continental dominion of the United States, according to the offical government viewpoint, was 
acquired solely by means of treaties with Great Britain, Spain, France, Mexico and Russia. 
Not a foot of sovereignty was acquired by means of "conquest" against Indian tribes, again 
from the government's viewpoint. It is true, of course, that warfare with non-Indians made 
possible some of the treaties with Mexico, Great Britain and perhaps Spain, however, this 
warfare merely caused these nations to surrender, by means of a treaty, whatever claims 
they possed in a given area. This warfare did not directly involve the "conquest" or 
surrender of Indians. 

Now what did these treaties convey to the United States? They conveyed a theoretical 
"sovereignty" over the areas involved but they did not transfer an unencumbered title to 
the soil. None of the governments mentioned ever pretended that their sovereignty nullified 
aboriginal property rights, for, on the contrary, they all took explicit steps to recognize 
and protect those rights. The United States, therefore, acquired only what the above 
nations could convey, and the latter did not include an absolute unencumbered title to the 
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